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HONORABLE PHILIP E. SCHWaASB, ({RETIRED)
JUDICIAL ARBITRATION & MEDIATION SERVICES, INC.
500 N. sState College Blvd., Suite 600

P.0. Box 14095

Orange, caA 32663

(714) 939~-1300

ARBITRATOR

-IN THE MATTER OF THE ARBITRATION

OF THE CLAIM OF

Respondent.

VERTEQ, INC., a California )
corporation, )
) CORRECTED
) AWARD OF ARBITRATOR
Petitioner, ) (BINDING)
) .
vs. ) C.C.P. 1141.10 ET SEQ.
) C.R.C. 1600 ET SEQ.
NORTHBROOK PROPERTY & CASUALTY )
INSURANCE COMPANY, an Illinois )
corporation, )
)
)
)

This matter came on for hearing on September 21, 22 and
24, 1993, Upon consideration of the testimony, the
documentary evidence and the argument of counsel, the
Arbitrator made his findings and award on November 1, 1993.
Thereupon, letters were received from Mr. Marquez on behalf
of Northbrook, dated November l’, 1993, and from Mr,
Richardson on behalf of Verteq, dated November 3, 1993, By
letter dategd November 4, 1993 the Arbitrator informed Mr,
Marquez ang Mr. Richardson that those letters were
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pursuant to c.c.p. g 1284 and that My, Richardson:’s letters

were considered also to he objection tpo Northbrook-s

-application for correction. Counsel were advised that the

Arbitrator woulga withhola acting upon the applicationg until
November 15, 1993 Pending receipt of objection by Northbrook
to Verteq’s applicatiop for correction. op November 15,
1993 a letter dated November 12, 1993 was received fronm Mr.
Marquez on béhalf ©f Northbrook. Upon consideration of the
parties- applications for correction, it is the finding of

the Arbitrator that he has not exceeded his powers under hig

issue in the litigation. Upon enactment of C.C. 2860 (c) a

limitation wag added to the existing rule limiting the
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insurers obligation to the rates which are actually paig by
the insurer to attorneys retained by the insurer ip the
defense of similar actions in the community where the claim
arose or is being defended. Upon a showing by the insurer
that in the ordinary course of business, it actually paig a
specific rate (or less) to attorneys retained by the insurer
to defend similar action, the insurer is not obligated to
Pay to the insureds:- independent counsel more than that
maximum actuai':ate (or indemnify the insured at more than
that actual rate for fees paig by the insured to its

independent counsel).

' Position that it did not have to disclose what cases

involving Similar issues its retained attorneys had
defended, or who those attorneys were.

Regardless of whether or not Northbrook was obliged to
disclose the cases and/or attorneys in which, or to whom,
the rate paid for similar actions was $125.00, in this
arbitration it is required to support its asserted $125.00
rate with evidence that it has in faect actually paid that
rate to retained counsel in cases similar to this. It has
failed to do so. Mr. Bennett who actually handled the

Semitool matter for Northbrook testified that Northbrook had
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Dot paid any retained counsel $125.00 to handle the defense<
of a patent infringement case. Although Mr. Bennett, at the

time he testified was called by Verteq as its witness and

was no longer employed by Northbrook,'having been terminated.
by Northbrook in an economy move, there is no other evidence

bresented to overcome his testimony. Northbrook called Mrs.

Price who testified that she was to some extent involved in
dealing thh independent counsel in C.C. 2860 (g)

sztuatzons. " she related the names of seven law firms or
attorneys. Although some of the cases in which those
attorneys had been engaged were inteliectual Property cases,

noﬁe of them were patent infringement cases and none of them
were shown to inveolve the necessity for the level of
competence required of counsel in the Semitool case. Mr.
Robinson testified that as independent counsel Northbrook
paid him fees at the rate of $125.00 per hour which he
accepted without agreement to do so and that no claim has
been made against Northbrook for a higher rate in that
matter.  However, Mr. Robinson was not retained counsel
within the contemplation of C.C. 2860 (ec).

It is the finding of the Arbitrator that the evidence
fails to establish that Northbrook paid on actual rate of
$125.00 to any retained counsel to defend a case similar to
the Semitool case. Therefore, the fee issue presented here
is governed by the rule of reasonable value in the community

of services of counsel competent to handle the particular

Ve
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t¥pPe of lawsuit at issue.

establishes that Knobbe, Marten, o1son and Bear-s (KMOB)
services in the Semitool case were Teasonahle and

appropriate, ang ‘that they were fully competent to handle

San francisc&;_california}

The evidence Presented nmore than ampiy supports a
finding that the fees billeg by RMOB were Teasonable for
the skill, experience angd legal and technicai expertise
required by the Semitool case. The billings were audited by
Northbrook’s agents who found that the work done and the
time expendedqd were appropriate to the issues éresented.

Although Northbrook’s auditing and its communijications,

question the billing as to allocation between Verteq-’s
Prosecution of jtg claim against Semitool and Verteqrs
defense against the counter claim, Northbrook had clearly
reserved that question in itg reservation of rights letter.
The subsequent'events did not constitute 3z waiver of their
right to clainm Such an allocation. That issue was properly
before the Arbitrator.

Upon consideration of the evidence concerning the

issues,addressed in the Ssemitool complaint and counter claim
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the Arbitrator is Persuaded that the defense against the,
counter claim wasg inextricably intertwined withn Verteq’s
complaint against Semitool. 1In fact it Was establisheg by
the testimony ang evidence Presented that ip order for
Verteq to prevail on its complaint it had to prevaij against
Semitool on the counter claim. The testimony ang evidence
also proved that when Verteq Prevailed on the :counter claim
itvthereby Prevailed on its complaint. It is the finding of
the Arbitrater that the entire fees and costs from the time
of the filing of Semitool’s counter claim are chargeable to
Northbrook. |

At the commencement of the arbitration Northbrook
asserted that the "'other insurance'f Provisions of its policy
were applicable and that based UPOn the existence of the
Cigna Policy it was not obligated to Verteq for more than
half of the defense expense. This issue was resolved by
the Arbitrator ©°n the motion For Order Quashing or Modifying
Subpenas Duces Tecum. In granting that motion on September
21,' 1993, the Arbitrator found that the "other insurancen
provisions in Northbrook’s policy are not applicable to its

duty to defend.
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bPayment of defense expense. Mr. Toolen negotiateg the
settlement with Cigna. He testified that ~although the
settlement amount was equal to attorney fees billeg as of
the &ate of settlement, that sSum was accepted by Verteq as
Settlement for its extra contractual claim of bagd faith and
not as expense of defense of the Semitool case. Mr. Gnesda
testified that the Settlement amount was equal to one half
of the attorneys fees and costs to the date of the
settlement. "‘...On Cross examination when Mr. Gnesda was
asked to look at the words of the settlement agreement
beginning, on Page 2, with the words "...breach of the
implied covenant, [etc]..." he acknowledged that the sum
paid in settlement wWas agreed to be paid for Cigna‘s release
from Verteg’s bad faith claim. However, the settlement
agreement expressly states that it app;ies to beth
contractual and extra~contractual claims; and, on cross
examination of Mr. Toolen he acknowledged that is what is
stated in the settlement agreement. From the evidence
pPresented, it is the finding of the Arbitrator that
Northbrook is entitled to a credit. since there is no clear
evidence that the total sum of $148;992.82 was paid for
legal expense and costs the Arbitrator will accept
Northbrook-’s broposal to credit the Sum of $74,496.41
against Verteq’s claim.

The evidence Presented by verteqg Supports a finding

that the unpaid reasonable attorney fees ang costs, .after

7
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deduction of the credit for payment by cCigna in tpe
Settlement of'5/20/92, is the sum of $317,870.22.

Verteq claims that Northbrook acted in bad faith in
pProviding abdefense for Verteq, and that therefore Verteq is
entitled to recover itg attorney fees and cost incurred ip
this arbitration. Verteg’s claim in this regard is
Supported by case Authority and the evidence Produced at the

arbitration hearing.

2 rate higher than $150.00 was based °n a knowingly false
claim that it had actually paid fees of no more than $12s.00
to retained\counsel for defense of similar actions. 1Itsg
failure to pay fees on the agreed periodic basis contributed
to Verteqgr’s developing financial problenms. Northbrook’s
conduct in that regard was with conscious disregard of its
insuréd's interests in violation of its duty to Verteq.
Verteq is entitled to an award of reasonable attorney fees
and costs incurred in this arbitration.

Verteq is awarded the sum‘of $317,870.22 as against
Northbrook plus Prejudgment interest. Additionally Verteq
is awarded reasonable attorney fees and costs incurred in
this arbitration.
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Counsel for Verteq shall prepare and submit within
fifteen days of the date of this order declarationg by
Competent and qualified persons as to accrued interest; and
attorney fees and costs, Supported by billing statements and
invoices, incurred in the arbitration. Northbrook shall

have ten days thereafter to submit a written response.

DATED: J//J-?/? 3

SCHWAB, Arbitrator






